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The Rise of Pre-Packs
Rumour has it that half of the

companies that enter administration
in the UK are negotiated as a pre-

packaged administration sale. Certainly, the
term “pre-pack” has been the buzz-phrase
of the first quarter of 2009 and the pre-
pack process has attracted its fair share of
critics. Yet despite the critics, the use of pre-
packs looks set to rise even further as the
economic downtown continues.

Before the Enterprise Act 2002 (“EA”), the
use of pre-pack administrations was rare.
This all changed as the EA made
administration less cumbersome and, as a
result, administration has become the
insolvency route of choice for troubled
businesses in the UK. However, one of the
key problems with pre-packs is that they are
not embodied in legislation; they are simply
a process which has derived from the
provisions introduced by the EA. As a result,
there is no legislative framework governing
their use and this has arguably left them
open to abuse.

What is a Pre-Pack?
A pre-pack is a sale of an insolvent
company’s business and assets that is
negotiated and pre-arranged before the
company enters a formal insolvency
process, usually administration. The
intention is that completion of the sale
takes place immediately or shortly after the
appointment of an administrator. The
administrator will execute the necessary
documentation and carry out the sale on
the agreed terms.

Advantages and Disadvantages
There are numerous benefits of pre-packs.
They allow an administrator to sell a
company whose value would be severely
diminished as knowledge of its financial
difficulties became widespread. They also
have the advantage of staving off
liquidations and fire sales. There is clear
evidence that pre-packs are beneficial for
employees as they maintain employment
and protect continuity. Indeed independent
research has shown that in 92% of pre-pack
cases, all of the employees were transferred
to the new company, as compared with 65%
in a going concern sale of a business
negotiated and arranged after the
commencement of the insolvency
procedure. As far as secured creditors are
concerned, research has also shown that

pre-packs produce higher rates of return
when compared with a sale in
administration.

Notwithstanding the clear benefits of a pre-
pack, opponents of pre-packs are concerned
about the impact the process has on
unsecured creditors. In a pre-pack,
unsecured creditors are not given the
opportunity to consider the sale before it
takes place. This has led some to question
the appointed insolvency practitioner’s
impartiality and objectivity. Furthermore, a
number of recent high profile pre-pack sales
to connected parties have led to criticism
that pre-packs are often used to get rid of
bad debt quickly, with the same owners
taking the ‘new’ business forward minus
the old debt. Often because of the speed of
the sale, creditors argue that the business
has not been valued accurately and
therefore takes place as a transaction at an
undervalue.

SIP 16
In an attempt to improve the transparency
of pre-packs, on 1 January 2009 the
Statement of Insolvency Practice 16 (“SIP
16”) was published. SIP 16 requires
insolvency practitioners engaged on a pre-
pack to explain to creditors why they
considered that a “pre-pack” sale would be
the best outcome for creditors and also
requires them to disclose any attempts they
have made to market the company.
Unfortunately, the principles set out in SIP
16 are merely guidelines and are not
enforceable by law. Further, the guidelines
have arguably merely codified what was
‘best practice’ in the industry and has done
little to change the inherent problems of
the process.

Oakland v Wellswood
(Yorkshire) Limited
Notwithstanding the
argument that pre-
packs help maintain
employment and
protect continuity for
employees, a recent
Employment Appeals
Tribunal decision held
that an employee of a
business sold by way of
a pre-pack did not
benefit from the
protection afforded by

the Transfer of Undertakings (Protection of
Employment) Regulations 2006 (“TUPE”). In
Oakland v Wellswood (Yorkshire) Limited
one of the employees transferred to Newco
claimed that he had 12 months continuous
service (which included his period of
employment with Oldco) so as to sustain
his complaint for unfair dismissal. Under
TUPE, continuous employment provisions
do not apply where Oldco is the subject of
“bankruptcy proceedings or any analogous
insolvency proceedings which have been
instituted with the view to the liquidation
of assets”. In this situation, the EAT
concluded that the appointment of the
administrators in the pre-pack was with a
view to the eventual liquidation of the
assets of Oldco and that the claimant’s
employment contract was not transferred
to Newco under TUPE. It is important to
note that the EAT made it clear that
deciding whether an administration
constituted “analogous insolvency
proceedings which have been instituted
with the view to the liquidation of assets”
was a question of fact to be decided on a
case by case basis.

The Future of Pre-Packs
Although SIP 16 is a step in the right
direction in so far as improving the
transparency of pre-packs is concerned,
further legislative support is going to be
required in order to keep the sceptics at bay.
Notwithstanding the widespread criticism,
there is no doubt that, particularly given
that Oakland v Wellswood (Yorkshire)
Limited has demonstrated that pre-packs
can allow TUPE protection to be left behind,
the number of pre-pack administrations
looks set to rise over the coming months.
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Building Contractor Insolvency:

Terminating the Building Contract
The current crisis in the global financial systems has
had a significant impact on cash flow throughout
the UK’s construction sector. The consequences for
an employer following the main contractor’s
insolvency are serious; there is the inevitable delay
to the completion of the works and the incurrence
of significant additional costs. On the main
contractor’s insolvency, the employer may have little
choice other than to terminate the building
contract.

Where an employer has received indications that the
contractor engaged is facing financial difficulty, it
should immediately ensure that the building contract
has been properly executed. The building contract
should contain important terms and conditions
protecting the employer’s position following the
insolvency of the contactor and a contractual right to
terminate the legal relationship with the contractor
upon the contractor’s insolvency should be expressly
provided.

If the building contract does provide the employer
with the right to terminate the building contract on
the insolvency of the contractor and the employer
decides to terminate, it should ensure that any
termination notices which are required are served in
accordance with the provisions of the building
contract. Employers considering termination should
also assess the current status of the project and
establish what has, and has not, been paid to the
contractor.

The terms and conditions of any bond and/or parent
company guarantee provided should also be
considered before terminating the relationship with
the building contractor. In particular, employers
should confirm that the obligations which have been
placed on any parent company guarantor are not
discharged by the employer either terminating the
contractor’s employment or by varying the scope of
the building works or the terms of the building
contract without the guarantor’s consent.

Employers must also ensure that all required
collateral warranties from sub-contractors are in
place before serving a notice to terminate the
building contract and that they contain provisions
providing the employer with step-in rights in the
event of the main contractor’s insolvency.Where third
party rights are being provided as opposed to

collateral warranties, the employer should make
certain that all notices granting the third party rights
have been properly issued.

It is fundamental before exercising its right to
terminate that an employer confirms that sufficient
intellectual property rights over the design and
copyright of development documents have been
provided to it under the terms of the building
contract. Employers should also ensure that they are
holding copies of all drawings, plans and construction
documents.

Once the employer has exercised its right to
terminate, it may engage a replacement contractor
to complete the project. This engagement may be
achieved by the conclusion of a new building contract
with the replacement contractor or by a novation of
the existing building contract to the replacement
contractor.

Another option open to the employer where it has
received collateral warranties from the sub-
contractors engaged containing adequate step-in
rights, is to step-in and take over the existing sub-
contractors’ engagement on the same commercial
terms as those concluded between the sub-
contractors and the insolvent main contractor. This
option will be particularly attractive where the
construction phase of the development is near to
completion. The employer’s liability to make direct
payments to the sub-contractors should only run
from the point at which the employer exercises its
right to step-in.

Where the construction works are near to
completion, it may also be possible for the insolvent
contractor to complete the project where the
insolvency practitioner appointed agrees and where
the employer elects to waive its right to terminate
the building contract.

In light of the above and in the current economic
climate, it is imperative that employers ensure that
the necessary construction documentation has been
“signed, sealed and delivered”. Without the proper
documentation in place, the employer may find that
the usual protection afforded to it on the main
contractor’s insolvency is unavailable and its options
in relation to the completion of the development are
restricted.
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The End is Nigh – A look at the current
reform of the Single Premium Payment

Protection Industry

Over the last year the Single Premium Payment
Protection Insurance (SPPPI) market has come
under fierce scrutiny. The Competition

Commission conducted an investigation into it by
recommending that SPPPI should be banned
altogether. It also wants to stop credit providers from
providing Payment Protection Insurance (PPI) until
seven days after the sale of a loan, credit card or
mortgage.

SPPPI and PPI are financial products that customers
can choose to buy when they take out another
financial product such as a loan. As the name
suggests, they are forms of insurance designed to help
customers cover their monthly payments on
mortgages, loans, credit cards or hire purchase
agreements if they are unable to work due to an
accident, sickness or unemployment. The main
difference is that the cost of SPPPI is rolled into the
customer’s loan and interest is charged on the whole
amount. PPI on the other hand can be paid by monthly
instalments.

Being able to use the policy that you have paid for
So what is causing the current media interest over an
insurance product that seems to be a prudent
measure to protect oneself from life’s uncertainties?
The main cause of this unrest is that many consumers
have purchased SPPPI/PPI when they do not need it.
Alternatively there are consumers who have been
unable to claim on their policy as they are in a
demographic that has been specifically excluded. The
Financial Services Authority (FSA) has identified the
following groups as those who are most likely to have
been excluded:

� Residents outside the UK;
� People over the age of 65;
� The self-employed;
� Those on a temporary or short-term contract;

or
� Those employed for less than 16 hours a week.

Concern has been expressed that these demographic
groups are the most likely to be in need of the
protection. It is apparent that if consumers who fall
into these groups knew they were going to be
excluded there is no logical explanation why they
would have purchased the product at all. The main
accusation appears to be that SPPPI/PPI providers
have been manipulating their point of sale advantage
to sell more policies. This leads on to the next area
that has caused such anger.

The Sales Process
Many customers who have acquired SPPPI/PPI have
now realised that they did not need it in the first
place. The current economic environment has meant
that those who do need it are looking to utilise their
policies only to find out that they are unable to do so
as they have been excluded for the reasons set out
above. This has led to a current increase in litigation
and protest from customers alleging they were mis-
sold SPPPI/PPI in the first instance.

When selling SPPPI/PPI, the sales executive should
have ensured that the customer was aware that
buying SPPPI/PPI was optional. The customer should
then have been provided with clear information as to
the content of the policy, namely the price, interest
that may be payable, the main features and benefits
of the policy, the drawbacks, any exclusions and how
long the cover lasted. The sales executive should have
taken reasonable steps to ensure that the customer
only bought a policy under which they were eligible
to reap the benefits. It is quite possible that due to the
high pressured environment of a sales floor and the
constant requirement to meet targets, these
guidelines may not have been followed. The knock-on
effect of this could leave the SPPPI/PPI provider
vulnerable to litigation or in a position where they
have to refund money received in connection with a
mis-sold policy to the customer.

Where now for PPI ?
The FSA has now asked companies with SPPPI policies
to withdraw their products – when sold with
unsecured loans i.e. credit cards and personal loans –
by no later than 29 May 2009. This announcement
follows the move in January 2009 by five high street
lenders to withdraw SPPPI products and instead offer
customers the opportunity to make regular payments
for PPI .

However, with unemployment rising due to the
current recession, the amount of claims on SPPPI/PPI
policies is on the rise. The Association of British
Insurers confirmed that there were 19,105 new
unemployment claims on SPPPI/PPI policies in
November 2008, up 118% on the same month in 2007.
Jon Pain the FSA’s Managing Director of Retail Markets
noted “We believe that PPI can play an important and
legitimate role to cover repayments on specific credit
agreements for consumers facing job loss or other
issues at this difficult time.” So while the PPI era may
not be over, for it to continue it will no doubt have to
accept greater regulation and control.

Hindsight 3 8pp:Hindsight 2 8pp  20/4/09  21:15  Page 3



The Standard is set: The Association of
Insurance and Risk Managers (“AIRMIC”)

delivers its Guide to Best Practice

Reasons for development
The claims handling service forms the basis upon which
insurance companies are judged by clients; the better the
service, the greater the distinction from the competition.

The guide stipulates which components of a claims handling
process should be in place and provides the structure for an
objective evaluation of claims handling capabilities. The guide
was developed in consultation with AIRMIC members, brokers
and insurance company and loss adjuster partners.

Whilst the guide is predominantly aimed at the handling
requirements of larger, more complex organisations requiring
greater sophistication from a claims handling department, the
principles also apply to routine, higher volume claims handling
operations.The end result is that consistent, flexible approaches
that are transparent, accurate and efficient are used throughout
the claims handling process.

The components of best practice
How is the highest possible standard to be achieved and what
aspects of procedures need to be scrutinised in order to attain
this goal or to evaluate a company’s competency? The guide sets
out those areas that need to be examined, and what the aim of
each of these areas should be. They are as follows:

Culture and Philosophy
The culture and philosophy of an organisation is a pervasive
influence, impacting on the claims handling infrastructure,
claims procedures and data management protocols.They should
be client focused and represent best practice.

Communications
Communications support the claims handling operations.
Communication with the insured should be effective, efficient
and transparent.

People
The claims handlers should reflect the culture and philosophy of
the organisation. They should therefore possess the requisite
skills, qualifications, experience and capabilities for the job. In
order to develop and advance the people, training and
supervision are essential.

Infrastructure
To achieve excellence, claims handling operations must have a
robust infrastructure with a range of other resources. This

extends to include IT and non-people resources sufficient to
handle the workload of an organisation; the extent of, and
investment in, infrastructure will again mirror the culture and
philosophy of the organisation.

Claims Procedures
Claims procedures represent the protocols and procedures used
to define the contact between the client and the claims handling
operation. The more user-friendly the claims procedure is, the
more client-focused the claims handler will be.

Data Management
The essential element in data management is security; together
with accurate data, it prevents fraudulent claims and influences
the claims handling operations within an organisation. A high
standard of data management can be achieved by
implementing Business Continuity Plans and Disaster Recovery
Plans.

Operations
Operations are the core element of all claims handling activities.
In order to achieve best practice, a review of operational
frameworks and processes is essential; an operational
framework should not be too narrow, instead being flexible and
fair, whilst maintaining transparency and accuracy.

Monitoring and Review
Performance is the area that constantly requires review and
monitoring, above all others, as an indication of the level of
success. However, focus should also be turned to every other
aspect of an operation, with particular attention paid to analysis,
evaluation of claims procedures, data management protocols
and claims handling operations.

Whilst it is important to consider everything that the guide
sets out in terms of achieving best practice, the key ingredient
to remember, above all, is that claims handling capabilities
must be compatible with the requirements of a particular
client. Different clients will have different requirements and
priorities.

A reference guide
For insurance companies, the guide can be used as a means of
comparing the key features and practices to be observed in the
claims handling process with their own.

For insurance buyers, the guide can be used as a means to judge
the strengths and weaknesses of an insurer.

AIRMIC’s Guide to Best Practice,“Delivering Excellence in Insurance Claims Handling”, has recently been
published to industry acclaim. The purpose of the guide is to describe what is necessary to achieve the
optimum performance in insurance claims handling. The document, which is produced following over
two years of consultation, has two main functions: to act as a tool for insurance buyers and as a
reference point for insurers.
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There is now some “hope” for
both the landlord and

tenant in Collective
Enfranchisement

What actually is enfranchisement?
Enfranchisement is the process
whereby leaseholders can force
the freeholder to sell them the
freehold of a property or a
leaseholder can ask the landlord
to extend his/her existing
residential lease. By acquiring the
freehold and making subsequent
lease or management changes,
the saleability and value of a
property may be enhanced.

What price the tenants to pay?
When tenants purchase the
freehold, the price is determined
by three components:-

1. a sum representing the
ground rent lost by the
freeholder;

2. the “marriage value” which
is intended to reflect the
additional value to the
tenant that arises from the
‘marriage’ of the leasehold
and the freehold interest
once the tenant has
acquired the freehold
interest. A tenant would in
the real world be willing to
pay more than an outsider
would, in order to protect
its security of tenure;

3. the “hope value” which is
the value to the freeholder
of having in the real world
the option to realise its
share of the marriage

value by selling the
freehold to the tenant in
the future.

Unlike marriage value, hope
value is not dealt with in statute
and, up until now, it has been
unclear whether hope value
should be deemed to be reflected
in the marriage value or valued
separately. If valued separately,
this would increase the overall
purchase price that the tenants
have to pay for the freehold. (It is
worth noting that hope value
and marriage value are not taken
into account where the leases
have more than 80 years to
run).

Up until now, a landlord has not
been able to charge an extra
premium for hope value.
However, a number of landlords,
unhappy with the law as it stood,
decided to challenge the status
quo and appealed to the House
of Lords. One of the appeals (Earl
Cadogan v Sportelli (2008))
was allowed. The decision
reached has been welcomed
by both landlords and tenants as
it provides some guidance as
to whether hope value should
be taken into account when
calculating the price of acquiring
a freehold by enfranchisement.

Selling the freehold of a flat to
your tenant
A landlord can now claim hope
value in respect of flats of those

tenants who are not taking part
in purchasing the freehold (the
so-called non-participating
tenants). The reasoning behind
this decision is that it would be
unfair for participating tenants
to pay the market price for the
freehold of their own flats but
not to pay the true market value
for the investment part of their
purchase, which would include
paying for any hope value in
respect of the prospect of
negotiating new leases of their
flats with those tenants who are
not buying the freehold. Not
taking into account the hope
value would also be unfair to the
landlord because a group of well
advised tenants could play the
game to their advantage and
ensure that only the minimum
number of them purchase the
freehold which would artificially
reduce the price they would have
to pay.

There are still some questions
which need to be answered. How
do you value the hope value of
non-participating tenants? What
should you do about those
leaseholders who have already
served their initial notices and
which now have suggested a
price which is too high/low? In
the end, it will be up to the
Leasehold Valuation Tribunal or
the Lands Tribunal to decide
whether and, if so to what
extent, hope value will be
payable.
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